
7th International Symposium 2020, FIA, SEUSL 
 

The Moderate Approach to Human Development through Islamic Sciences and Arabic Studies                 252 
 

Gyik nrhj;Jupik kw;Wk; ,];yhkpa rl;l %yhjhuq;fs;: Xu; tpku;rd 
gFg;gha;T 

Intellectual Property Right and Sources of Islamic Law: A Critical Evaluation 

I. Saujan1 & A.R.M. Mahsoom2 

1Department of Islamic Studies 
2Department of Arabic Language 

Faculty of Islamic Studies and Arabic Language, South Eastern University of Sri Lanka 

saujaniqbal95@gmail.com, mahsoomzahry92@gmail.com 

 

Abstract 

“Examining the concept of intellectual property in keeping with the Source of Islamic law” 

This is the main objective of the Study. It is based on the Qualitative research method. The 

primary data were collected from the sources of Islamic law such as the Qur'an, Sunnah, 

statements of the Companions, Customs, fatwas of International Islamic Fiqh Academies, and 

the opinions of Islamic Scholars. In addition to this, secondary sources such as research articles, 

books, web publications, journals have been collected, analysed via the descriptive method, 

and enlightened. According to the results of the study, although modern Perceptions of 

Intellectual property were originated after the 18th century, it came into existence before the 

arrival of Islam. This has been implemented on the basis of customs. With the advent of Islam, 

the recognition was given to this right formally during the time of the companions. It is 

appropriate that these properties are to be subject to protection on the basis of Maslaha 

Mursala, Qiyas, Customs, and Maqashid shariah. And these kinds of properties have been 

preserved by the world's leading fatwas groups such as International Islamic Fiqh Academies, 

Ali Ahmed Mashael - Dubai Department of Islamic Affairs and Charitable Activities and Al 

Azhar University in Egypt since they were accepted. By imparting knowledge to the students 

pursuing higher education and those who are being educated in Arabic colleges and the general 

public in respect of the Shariah compliance of these types of properties, this study could be a 

starting point for the future research in this field. 

Key Words: Intellectual Property Right, Sources of Islamic Law, protection of Intellectual 

property, Maqashid Shariah 

mwpKfk; (Introduction) 

 

Gyikr; nrhj;Jfs; vd;gJ fUj;jpay;> rpe;jid rhu; mwpT %yjdkhFk;. cyf 

Gyikr; nrhj;Jf;fs; mikg;gpd; (The World Intellectual Property Organization) 
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tiutpyf;fzk; “Gyikr; nrhj;Jfs; vd;gJ fz;Zf;Fg; Gyg;glhj %yj;jpypUe;J 

Njhw;wk;ngw;w jfty;fspd; njhFjpahFk;. cyfpd; gy ghfq;fspYk; gpujp 

gz;zg;gl;l gpujpfis khj;jpuk; Fwpj;J epw;gjd;W khwhf mg;gpujpfspy; cs;s 

jfty;fisAk; Ntz;b epw;fpwJ. ,t;tif nrhj;JfSf;F Vida nrhj;Jfis 

Nghd;W rl;l ghJfhg;Gk; toq;fg;gLfpwJ.” ((WIPO), 2016) tzpf Fwpfs; (Trade Mark)> 

gjpg;Gupik (Copyright)> fhg;Gupik (Patent)> tbtikg;Gf;fs; (Design) kw;Wk;  epy 

,ay; FwpaPLfs; (Geographical Indications) Nghd;wd Gyikr; nrhj;Jf;fshf Fwpj;j 

mikg;G milahsg;gLj;jpAs;sJ. ((WIPO), 2016) 

,t;tifr; nrhj;Jf;fs; gw;wpa fUj;jpaypd; gpwg;gplk; gz;ila Nuhk; (Rome) efuhf 

,Ue;j NghjpYk; 17Mk; E}w;whz;by; gpupj;jhdpahtpy; ,jd; etPd tbtk;; Njhw;wk; 

ngw;wJ. (H.Malkawi, 2013) The British Statute of Anne in 1710 kw;Wk; The Statute of 

Monopolies in 1624 vd;Dk; rl;ltiuGfs; %yk; Gj;jhf;fq;fisg; ghJfhf;f 

Nkw;nfhz;l Kaw;rpNa 19Mk; E}w;whz;by; “Gyikr; nrhj;Jupik ghJfhg;G” 

(Production of Intellectual Property Rights) vd;w rpe;jid cyfk; KOtJk; mwpa 

toprikj;jJ. (H.Malkawi, 2013) ,jidj; njhlu;e;J 1883 Mk; Mz;L Paris 

Convention, 1886 ,y; Berne Convention Nghd;w rkthaq;fspd; gpd; 1967Mk; Mz;by; 

If;fpa ehLfs; rig Fwpj;j cupik cyfk; G+uhfTk; ghJfhf;fg;gl Ntz;Lk; vDk; 

Nehf;Fld; xg;ge;jk; xd;wpd; %yk; cyf Gyikr; nrhj;Jupik mikg;G (World 

Intellectual Property Organization -WIPO) epWtg;gl;lJ. NkYk; Mz;LNjhWk; Vg;uy; 

khjk; 26Mk; jpfjp “cyf Gyikr; nrhj;J” jpdkhf gpufldg;gLj;jg;gl;L 

epidT$wg;gl;L tUfpd;wJ. (H.Malkawi, 2013) cyf Gyikr; nrhj;Jg; ghJfhg;Gr; 

rl;lj;ij rpwg;ghf eilKiwg;gLj;Jk; ehLfspy;; ru;tNjruPjpapy; rPdh Kjyplj;jpYk; 

If;fpa mnkupf;fh ,uz;lhtJ ,lj;jpYk; cs;sJ. (The London school of 

economics and political science, 2018) ,yq;ifapy; ,f; Fwpj;j 

rl;lk;; “2003Mk; Mz;bd; 36Mk; ,yf;f Gyikr; nrhj;Jr; rl;lj;jpd;” (Intellectual 

Property Act No 36 of 2003) fPo; ghJfhf;fg;gl;L tUfpd;wik Fwpg;gplj;jf;fjhFk;. 

(Legal Resource, 2003) Fwpj;j cupik rl;lg; ghJfhg;G ngWtjw;F Kiwahf 

rl;lj;jpd; fPo; gjpT nra;ag;gl;bUf;f Ntz;Lk; vd;gJ epge;jidahff; 

nfhs;sg;gLtjpy;iy. vdpDk; cupikahsu; tpUk;gpd; rl;lj;jpd; fPo; gjpT 

nra;Jf;nfhs;s KbAk;. xUtu; xU fl;Liuia vOjpaTld; mtUf;F 

mf;fl;Liuapy; gjpg;Gupik ,aw;ifahfNt fpilj;JtpLfpd;wJ. ,jd; %yk; nrhj;J 

ghJfhg;G toq;fg;gLtJld; Vidatu;fs; Fwpj;j nrhj;ijj; jtwhf gad;gLj;JtJ 

jilnra;ag;gLfpwJ. Gyikr; nrhj;Jf;fis gpujhdkhf ,Utiffshf gpupj;J 

Nehf;f KbAk;. mtw;wpy; KjyhtJ gpupT gjpg;Gupik rhu; nrhj;Jf;fs; (Copyright) 

kw;waJ njhopw;Jiw rhu; nrhj;Jf;fshFk; (Industrial Property). njhopy;rhu; 
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nrhj;Jf;fspd; fPo; tzpf Fwpfs; (Trade Mark)> fhg;Gupik (Patent), tbtikg;Gf;fs; 

(Design) kw;Wk; epy ,ay; FwpaPLfs; (Geographical Indications) Nghd;wd 

cs;slq;Ffpd;wd. ((WIPO), 2016) 
 

,];yhkpa Nehf;fpy; Gyikr; nrhj;Jf;fspd; Njhw;wk; 1442 Mz;LfSf;F 

Kw;gl;ljhFk;. ,];yhj;jpd; tUiff;F Kw;gl;l mwG r%fj;jplk; Gj;jhf;f 

NtiyfSf;fhd cupikfs; kuGtopahf (Customs) ghJfhf;fg;gl;L te;Js;sd. 

,jw;Fr; rhd;whf [h`pypahf;fhy ftpijfs; ftpQu;fspd; cupikahf mwG 

r%fj;jhy; mq;fPfupf;fg;gl;lJld; mt;Tiuikia jtwhf gad;gLj;JtJ> xU 

ftpQupd; ftpijia ,d;DnkhUtu; Kd; mDkjpapd;wp gpujp nra;tJ xOq;fPdkhd 

nrayhfTk; ghu;f;fg;gl;lJ. NkYk; ,t;Tupik mtu;fSf;F 

cupj;jhf;fg;gl;bUe;jikahy; r%fj;jpy; kjpg;Gk;> kupahijAk; kw;Wk; cau; 

me;j];Jk; toq;fg;gl;lJ. (H.Malkawi, 2013) ,jw;F kw;WnkhU vLj;Jf;fhl;L 

[h`pypahf;fhy ftpijfspd; njhFg;ghd “]Gc my;-Kmy;yfhj; (سبع المعلقات)” 

vd;Dk; ftpijfspy; ftpQu;fspd; ngau;fSld; “cf;fhs;” re;ijapy; kf;fs; 

Kd;dpiyapy; thrpf;fg;gl;L f/ghtpy; njhq;ftplg;gl;lJ. ,J mf;fhyj;jpy; 

gad;gLj;jg;gl;l ntspaPl;L KiwahFk; (Mode of Publications). NkYk;> ftpijfs; 

muritapYk;> Aj;jfsq;fspYk; gbj;Jf;fhl;Ltjw;F Kd; cupikahsuplk; Kd; 

mDkjp ngwy;> ftpijfspd; cupikahsUf;F xU njhif gzk; toq;fy; Nghd;w 

eilKiwfs; ,k;kf;fsplk; fhzg;gl;ld. (H.Malkawi, 2013) ,];yhj;jpd; 

tUifapd; gpd; Fwpj;j cupik gue;jstpy; mKy;gLj;jg;gl;L te;Js;sJ. ,jw;F 

rpwe;j vLj;Jf;fhl;lhf> fyPgh mG+gf;fu; (wop) mtu;fs; rpy Gj;jfq;fis gpujp 

vLg;gjw;fhf Gj;jf cupikahsu;fSf;F xU njhif gzj;ij e\;l<lhf nfhLj;j 

gpd; jdJ gdpia Nkw;nfhz;likiaf; Fwpg;gpl KbAk;. (A. Raslan,2007) 

,f;Fwpj;j nray;fs; jw;fhyj;jpy; cs;s Gyikr; nrhj;Jfs; ghJfhg;Gr; rl;lj;Jld; 

xd;wpj;Jr; nry;fpd;wikapid fhz Kbfpd;wJ. ,r;rhd;whjhuq;fis mstpl;Lg; 

ghu;f;fpd;wNghJ Gyikr; nrhj;Jf;fs; vd;Dk; nrhy; ,];yhkpa rl;l %yhjhuq;fspy; 

Neubahf Fwpg;gplg;glhtpbDk; Fwpj;j cupikiag; ghJfhg;gjw;fhd mbg;gilfis 

,];yhk; njspthf tpsf;fpAs;sJ. 
 

etPd ,];yhkpa rl;lj;Jiw tsu;r;rpapy; Fwpj;j cupik njhlu;ghf gy;NtW 

thjq;fs; gyuhYk; Kd;itf;fg;gl;LtUfpd;w R+oypy;> ,t;thjq;fSf;F 

nghWj;jkhdJk; mwpthu;e;jJkhd gpujpthjq;fis ,];yhkpa %yhjhuq;fspd; 

JizAld; Kd;itg;gJ fhyj;jpd; Njitahf vOe;jikNa ,t;tha;tpd; 

ikakhFk;.  

Ma;Tg; gpur;rpid (Research Problem) 

Gyikr; nrhj;Jf;fs; vd;gJ xUtu; jdJ ciog;igr; nrYj;jp vt;thW ngsjPf 

nghUl;fis cUthf;Ffpd;whNuh> my;yJ Nrkpf;fpd;whNuh mNj Nghy; xUtupd; 
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ciog;gpD}lhf mwpTrhu; gilg;Gfs; vd;gJ cUthf;fg;gLtjhFk;. ,t;thW 

cUthf;fg;gLk; cupikfisg; ghJfhf;f Ntz;Lk; vd cyf ehLfs; czu;e;J 

nfhz;ljd; tpisNt 20Mk; E}w;whz;by; Gyikr; nrhj;Jupikr; rl;lk; (Intellectual 

Property Rights Act) cUthf;fg;gl;L eilKiwg;gLj;jgl;L tUfpd;wJ. ,yq;ifapy; 

Intellectual Property Act No 36 of 2003 ,d; fPo; Fwpj;j nrhj;Jf;fs; ghJfhf;fgl;L 

tUfpd;wd. (Legal Resource, 2003) ,it ,t;thW ,Uf;f ,];yhkpa \uPMtpy; Fwpj;j 

cupik njhlu;ghd topfhl;Ljy; vd;d? ,jid ,];yhkpa \uPM rl;ltpaypy; 

vt;thW mZf KbAk;? Nghd;w tpdhf;fSf;F njspT toq;fNtz;baJ fhyj;jpd; 

Njitahf vOj;Js;sikNa ,t;tha;tpd; ikakhf Nehf;fg;gLfpd;wJ. ,];yhkpa 

%yhjhuq;fspd; JizAld; Fwpj;j nrhj;Jf;fs; kPjhd cupikia cWjpg;gLj;j 

,t;tha;T Kidfpd;wJ.  
 

Ma;T Nehf;fq;fs; (Objectives) 

1. gpujhd Nehf;fk; 
Gyikr; nrhj;J vd;w vz;zf;fUtpid ,];yhkpa rl;l%yhjhuq;fspd; 
(Sources of Islamic Law) Jiz nfhz;L guprPypj;jy;. 
 

Nkw;Fwpj;j gpujhd Nehf;fj;jpid epiwT nra;Ak; tifapy; Ma;thsu;fspdhy; 

gpd;tUk; Jiz Nehf;fq;fs; tiuag;gl;ld 
 

2. Jiz Nehf;fq;fs;- 
2.1. Gyikr; nrhj;J vd;w vz;zf;fUit kj;`g; ,khk;fspd; nrhj;J gw;wpa 

tifg;gLj;jYld; Gupe;J nfhs;sy; 
2.2. Gyikr; nrhj;J Fwpj;J ,];yhkpa rl;l Ma;thsu;fspdhy; Kd;itf;fg;gl;l 

fUj;Jf;fis gFg;gha;T nra;jy; 
2.3. Gyikr; nrhj;J Fwpj;J ru;tNjr gpf;`; epWtdq;fspd; khu;f;f jPu;g;Gfis 

tpahf;fpahdk; nra;jy; 
2.4. Gyikr; nrhj;Jf;fis kfh\pj; Nehf;fpy; mZFjy;. 

 

Ma;T Kiwapay; (Research Methodology) 

,];yhj;jpy; nrhj;Jfs; gw;wpa Mf;fq;fs; kPjhd kPsha;T> gFg;gha;T Kiwia 

,t;tha;T mbg;gilahff; nfhz;Ls;sJ. ,J gz;Grhu; Kiwapy; mike;j E}yf 

Ma;thFk; (Library Research). Ma;tpd; ikakhd ,];yhkpa rl;l%yhjhuq;fs; my; 

Fu;Md;> ]_d;dh> ft;Y];]`hgh> cuG> gj;thf;fs; kw;Wk; ,];yhkpa rl;ltpay; 

mwpQu;fspd; fUj;Jf;fs; Nghd;w Kjy; epiy %yhjhuq;fspypUe;J juTfs; 

ngwg;gl;ld. ,tw;wpf;F Nkyjpfkhf ,uz;lhk; epiy juTfshd Ma;Tf; fl;Liufs;> 

Gj;jfq;fs;> ,iza ntspaPLfs; kw;Wk; fl;Liufs; Ngd;wtw;wpypUe;Jk; rpy 

jfty;fs; ngwg;gl;L tpguzg;gFg;gha;T Kiwapy; gFg;gha;T nra;ag;gl;L 

ngWNgWfs; tpsq;fg;gLj;jg;gl;Ls;sd.  

,yf;fpa kPsha;T (Literature Review) 
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fle;j fhyq;fspy; Nkw;nfhs;sg;gl;l jiyg;Gld; njhlu;Gila Ma;Tfisj; 

NjlYf;Fw;gLj;jpa NghJ cyf muq;fpy; nghJthd gy Ma;Tfs; 

,lk;ngw;Ws;sikia mwpa Kbe;jJ. ,Ug;gpDk; Gyikr; nrhj;Jf;fis ,];yhkpa 

rl;ltpay; %yhjhuq;fspd; JizAld; njspTgLj;jf;$ba Ma;Tfs; 

gw;whf;Fiwahf cs;sik Ma;thsu;fshy; mtjhdpf;f Kbe;jJ. ,t;tha;T 

,ilntspia “Gyikr; nrhj;Jupik kw;Wk; ,];yhkpa rl;l %yhjhuq;fs;: Xu; 

tpku;rd kjpg;gPl;lha;T” vd;w Ma;T G+u;j;jp nra;fpwJ. jiyg;Gld; njhlu;Gila 

nghJthd rpy Ma;Tfs; thrpg;GFl;gLjg;gl;ld. mtw;wpy;> 
 

“Basis of Intellectual Property Protection in Islam and Its Legal Effects”, (2016) vd;Dk; 

jiyg;gpy; Nkw;nfhs;sg;gl;l ,t;tha;tpy; Gyikr; nrhj;Jf;fis ghJfhg;gjpy; 

,];yhj;jpd; epiy vd;d? vd;gijf; fz;lwptij Nehf;fhf; nfhz;L Ma;T 

Kd;ndLf;fg;gl;Ls;sJ. ,t;tha;T ,];yhkpa rl;l %yhjuq;fisAk;> rl;l 

mwpQu;fspd; fUj;Jf;fisAk; cs;slf;fpa tpguz Ma;thf mike;Js;sJ. Ma;tpd; 

Kbtpy; ghuk;gupa ,];yhkpa rl;l mwpQu;fsplk; Gyikr; nrhj;Jf;fs; njhlu;ghf 

vt;tpjf; fUj;Jf;fSk; fhzg;glhtpbDk; ,];yhkpa rl;ltpaypd; mbg;gil rl;l 

%yhjhuq;fshd (Fundamental Sources of Islamic Law) my; Fu;Md;> ]_d;dh 

mbg;gilapy; Fwpj;j nrhj;Jf;fisg; ghJfhg;gjw;F njspthd Mjhuq;fs; 

cs;sikiaj; njspTg; gLj;jpAs;sJ. ,t;tha;tpypUe;J Ma;tpd; Nehf;fj;ij 

milAk; nghUl;L ,];yhkpa rl;l mwpQu;fspd; fUj;Jf;fs; ngwg;gl;lJld; Ma;tpd; 

KiwapaYk; ngwg;gl;lJ. 
 

“Intellectual Property Rights in Islam: A Perspective, (2013)” ,t;tha;T Gyikr; 

nrhj;Jf;fisg; ghJfhg;gjpy; Nkw;fj;Nja eilKiwfis tpl ,];yhkpa 

eilKiwfSk;> topfhl;Ljy;fSk; Kw;gLj;jg;gl Ntz;bait vd;gij epWTfpwJ. 

,];yhk; Gyikr; nrj;Jf;fSf;F toq;fpAs;s Kf;fpaj;Jtj;ij ,];yhkpa 

%yhjhuq;fspy; ,dq;fhzy; vd;Dk; Nehf;fpy; Ma;T Nkw;nfhs;sg;gl;Ls;sJ. 

Ma;tpd; KbT ,t;tha;tpd; KbTld; ,iae;J nry;fpd;wNghjpYk; Ma;T Kiwapay;> 

Ma;T Nehf;fk; kw;Wk; Ma;Tj; jiyg;G Nghd;wtw;wpy; NtWgLfpd;wJ.  
 

“The Legitimacy of Intellectual Property Rights the Light of Islamic Law (Sunni and shia 

Fiqh)” vd;Dk; jiyg;gpy; Nkw;nfhs;sg;gl;l ,t;tha;tpy; Gyikr; nrhj;Jf;fs; gw;wpa 

\uPMtpd; epiy> Fwpj;j cupikiag; ghJfhg;gjpYk; eilKiwg;gLj;JtjpYk; 

,];yhkpa \uPMtpd; topfhl;Ljy;fis milahsk; fhzy; vd;Dk; Nehf;fpy; Ma;T 

Kd;ndLf;fg;gl;Ls;sJ. Ma;tpd; ngWNgwhf> nrhj;Jf;fs; midj;Jk; ,iwtDf;Fr; 

nrhe;jkhdjhf ,Uf;Fk; mNjNtis ,it xt;nthU jdp kdpjdpdJk; 

cupikAkhFk;. NkYk; ,tw;iwg; ghJfhf;Fk; nghWg;G mbahu;fSf;F 

toq;fg;gl;Ls;sJ. ,t;tha;tpypUe;J rpy Nfhl;ghl;Lj; jfty;fs; ngwg;gl;ld.   
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“An Introduction of Intellectual Property Rights in Islamic Law, (2019)” Gyikr; 

nrhj;Jf;fs; gw;wpa \uPM rl;lj;jpd; epiyiaj; njspTgLj;JtJld; ,d;iwa 

R+oypy; Fwpj;j cupikia cyf ehLfspy; epWtjpy; vjpu;Nehf;Fk; rthy;fs; vit 

vd;gjid ,];yhkpa \uPMtpd; epoypy; njspTgLj;Jtij Nehf;fkhff; nfhz;L 

Ma;T Kd;ndLf;fg;gl;Ls;sJ. Ma;tpd; Kbtpy; Gyikr; nrhj;Jf;fs; gw;wpa 

,];yhkpa \uPMtpy; njspthd Mjhuq;fs; vJTk; Neubahf fhzg;glhtpbDk; 

Fwpj;j cupik tof;fhWfs;> ghuk;gupaq;fs; vd;gtw;iw mbg;gilahff; nfhz;L 

ghJfhf;fg;gl;L te;Js;sd. 
 

“The Alliance Between Islamic Law and Intellectual Property: Structure and Practice, (2013)” 

,t;tha;thdJ ,];yhkpa \uPM rl;lj;jpd; fPo; Gyikr; nrhj;Jf;fis ghJfhg;gjd; 

mtrpaj;ijj; njspTgLj;Jtjhf mike;Js;sJ. ,e;Nehf;fpid miltjw;F 

tuyhw;W E}w;fspYk;> ,iza ntspaPLfspypUe;Jk; juTfs; ngwg;gl;L 

tpgupf;fg;gl;Ls;sJ. Ma;tpd; ngWNgwhf Fwpj;j cupik Gjpjhfj; Njhw;wpajy;y 

,];yhj;jpd; Muk;g fhyj;jpYk; ,];yhj;jpw;F Kw;gl;l [h`pypahf; fhyj;jpYk; 

tof;fhW Kiwapy; ghJfhf;fg;gl;L te;Js;sJ.  

,t;tha;Tfs; tplag;gug;gpy; Fwpj;j ,t;tha;tpw;F cjtpAs;sJld; Nehf;fk;> jiyg;G> 

Ma;Tg; gpur;rpid kw;Wk; Ma;tpd; vy;iy Nghd;wtw;wpypUe;J NtWgl;Lfpd;wd.  

 

Ma;T KiwapaYk; jfty; Nrfupg;Gk; (Research Methodology & Data Collection)  

,t;tha;thdJ gz;G rhu; (Qualitative) Kiwapy; mike;j E}yf Ma;thFk; (Library 

Research) Ma;thFk;. ,];yhkpa rl;l %yhjhuq;fshd my; Fu;Md;> ]_d;dh> 

ft;Y];]`hgh> cuG kw;Wk; ,];yhkpa rl;ltpay; mwpQu;fspd; fUj;Jf;fs; Nghd;w 

Kjyhk; epiy juT %yq;fspypUe;J juTfs; ngwg;gl;ld.  NkYk;> ,tw;wpw;F 

Nkyjpfkhd juTfisg; ngWk; nghUl;L ,uz;lhk;epiy juT %yq;fshd 

Ma;Tf;fl;Liufs;> E}l;fs;> ,izajs Mf;fq;fs;> gj;jpupiffs; %yKk; juTfs; 

jpul;lg;gl;ld. ngwg;gl;l juTfs; midj;Jk; FwpaPl;L Kiw (Coding Method) %yk; 

gFg;gha;T nra;ag;gl;L tpguz Kiwapy; tpsq;fg;gLj;jg;gl;Ls;sJ. 
  

ngWNgWfSk; fye;JiuahlYk;  (Result and Discussion) 

 

1. Gyikr; nrhj;Jf;fs; vd;w vz;zf;fUit ,khk;fspd; nrhj;Jf;fs; gw;wpa 
tifg;gLj;jYld; Gupe;J nfhs;sy; 

gpf;`; my;-,];yhkpahtpy; “nrhj;J” kw;Wk; “cupik” Mfpa ,uz;L nrhw;fisf; 

Fwpf;f “khy; (مال)” kw;Wk; “kpy;fpa;ah (ملكية)” Mfpa thu;j;ijfs; 

gad;gLj;jg;gLfpd;wd. “my; khy; my;yJ mk;thy;” vd;Dk; thu;j;ij nghUl;fisf; 

Fwpg;gJld; nghUl;fSf;Fk; kdpjDf;Fk; ,ilapyhd rl;lj; njhlu;ig Fwpf;f “my; 

kpy;fpa;ah” gad;gLj;jg;gLfpd;wJ. (Azmi, 1995) ,];yhkpa rl;ltpaypy; nghUl;fs; 

(mk;thy;) %d;W gpupTfshf gpupj;J Nehf;fg;gLfpd;wJ.  
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1) “ma;d;” (fz;fSf;Fg; Gyg;gLk; nghUl;fs;) 

2) “nja;d;” (fld;) 

3) “kd;gM`; (manãfi')” (Efu;Tupik- usufructuary right) 

Gyik nrhj;Jf;fs; midj;Jk; “kd;gM`; (manãfi')” tifia rhu;e;j 

nrhj;Jf;fshFk;. ,t;tif nrhj;Jf;fs; ngsjPf cUtj;ij nfhz;bUf;fhJ. ,jd; 

gaid khj;jpuk; gad;gLj;j$bajhf ,Uf;Fk;. thlif xg;ge;jk; ,jw;F rpwe;j 

vLj;Jf;fhl;lhFk;. thlif xg;ge;jjpd; NghJ fl;blk;> epyk; KOikahf thliff;F 

vLj;Jf; nfhs;gtUf;F cupikahtjpy;iy khwhf Fwpg;gpl;l jtizf;fhyk; mjd; 

gaid khj;jpuNk nrhe;jkhf;fpf; nfhs;fpwhu;.  

kj;`Gila ,khk;fs; Neubahf Gyikr; nrhj;Jfs; vd;w thu;j;ijia 

gad;gLj;jhtpbDk; “kd;gM`;” tifiar; rhu;e;j nrhj;Jfs; njhlu;gpy; 

fUj;Jf;fis gjpT nra;Js;sdu;. ,tw;iw Gyikr; nrhj;Jfshf fzf;fpl;L Ma;it 

efu;j;JtJ nghUj;jkhf mikAk;. ,khk; mG`dPgh mtu;fs; ngsjPf cUtKila 

nghUl;fSf;F khj;jpuk; “my; khy;” vd;w me;j];ij toq;fpAs;shu;. “kdhgp`; 

(manãfi')” tifia Nru;e;j nrhj;Jf;fis nghUl;fs; vd;w tifg;ghl;Lf;Fs; 

cs;slf;fhJ mtw;iw ntWkNd cupikahf khj;jpuk; fzf;fplg;gl Ntz;Lk; vdf; 

Fwpg;gpLfpd;whu;. (A. Raslan,(2007)) ,jw;F ,tu; Kd;itf;Fk; fhuzk; “kdhgp`; 

(manãfi')” tifr; nrhj;Jf;fs; Vida nghUl;fis Nghd;W Fwpg;gpl;l fhyj;jpw;F 

Fwpg;gpl;l ,lj;jpy; Nrkpj;J itf;f KbahikahFk;. vdNt ,t;tif nrhj;Jfs; 

cupikahfNt ghu;f;fg;gl Ntz;Lk;. NkYk; ,t;tif nrhj;Jf;fspd; kPJ gpw 

egu;fspd; cupik “,[huh (thlif) (leasing or contract for service)” mbg;gilapy; 

toq;fg;gLfpd;wJ. fhuzk; ,];yhk; thlif xg;ge;jjpw;F toq;fpAs;s rl;lj;ij 

“fpah];” mbg;gilapy; Gyikr; nrhj;Jf;fSf;Fk; toq;fg;gl Ntz;Lk; vd;w jdJ 

fUj;ij Kd;itg;gJld; thlif xg;ge;jk; xd;W Fwpj;j nghUspd; ghtidf;fhf 

Nkw;nfhs;sg;gLfpd;w re;ju;gj;jpy; khj;jpuNk Fwpj;j nghUspd; gaid nghw;Wf; 

nfhs;tJ rhj;jpakhFk; vd;w epge;jidAk; ,Lfpwhu; (Al-Zaila'ĩ, 2005) gjpg;Gupik 

nrhj;Jf;fSld; njhlu;Gila cupikfis ,uz;L tiffshf gpupj;J Nehf;Ftu; 

mit jhu;kPf cupik (Moralright) kw;Wk; nghUshjhu cupik (Financial Right) 

vd;gdthFk;. ,tw;wpy; jhu;kPf cupik cupikahsupd; nrhj;jhf ,Ug;gJld; 

,t;Tupikahsu; kuzkile;j gpd; 70tUlq;FSf;F Fwpj;j egupd; thupRfs; tupR 

mbg;gilapy; mr;nrhj;jpd; cupikia ngw;Wf; nfhs;fpd;wdu;. (Punchihewa, 2016) 

,uz;lhtJ tifahd nghUshjhu cupikNa ntspaPl;lhsu;fSf;Fk; 

Vidatu;fSf;Fk; toq;fg;gLfpd;wJ. ,t;Tupik thlif xg;ge;jjpy; xU nghUspd; 

gaid mDgtpg;gjw;F thlifg; gzk; nrYj;Jtjw;F xg;ghdjhf Nehf;fg;gLfpd;wJ. 

Vida %d;W ,khk;fsplj;jpYk; Fwpj;j nrhj;Jfs; “kd;gM`; (manãfi')” tifia 

Nru;e;j nrhj;Jf;fshf Vw;Wf; nfhs;tJld; ,it Vida nrhj;Jfis ghJfhg;gJ 
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Nghd;W ghJfhf;f Ntz;Lk; vd;w epiyapy; cs;sdu;. vdNt gpf;`_y; 

,];yhkpahtpy; ngUk;ghd;ik mwpQu;fspd; fUj;jpd; mbg;gilapy; Gyikr; 

nrhj;Jfs; Vida nrhj;Jf;fis Nghd;w xd;whf fzf;fplKbAk;. ,r;nrhj;jpid 

nrhe;jkhf itj;jpUg;gtUf;F “kpy;fpa;ah” vd;Dk; nrhj;Jupik fpilf;fg;ngWfpd;wJ. 

,f;fUj;jpid Mawlānā al-Shaykh Fath Muḥammad al-Lakhnawi, Abd al-Ḥayy, Allāmah 

Shaykh al-Mufti Muhammad Kifāyat Allāh and Allāmah Shaykh Nizām al-Din Nghd;w etPd 

,];yhkpa mwpQu;fSk; Vw;Wf; nfhz;Ls;sdu;. 

 

2. Gyikr; nrhj;Jf;fs; njhlu;gpy; ,];yhkpa rl;l Ma;thsu;fspdhy; 
Kd;itf;fg;gl;l fUj;Jf;fis gFg;gha;T nra;jy; 

Gyikr; nrhj;Jfs; njhlu;ghf my;Fu;Md;> ]_d;dh mbg;gilapy; Neubahd 

Mjhuq;fNsh my;yJ ghuk;gupa K];ypk; mwpQu;fSf;F (Classical Muslim Scholars) 

kj;jpapy; ,J njhlu;gpy; njhspthd cld;ghLfNsh fhzg;gltpy;iy. ,J njhlu;gpy; 

etPd rl;l mwpQu;fSf;F kj;jpapy; xUkpj;j fUj;J fhzg;gltpy;iy fhuzk; 

mbg;gil rl;l %yhjhuq;fshd my; Fu;Md; kw;Wk; ]_d;dhtpy; Neub Mjhuq;fs; 

vJTk; ,lk;ngwhikAk;> “,I;jp`hj;” mbg;gilapy; gj;Jthf;fs; 

ngwg;gl;likAkhFk;.  

my;-jhu;dp (Al-Darini -Haqq al-Ibtikar)> \d;`_up (Sanhuri -Masadir al Haqq and al Wasit 

Fial Qanun al madani), \_if k`;k]hdp (Suhi Mahmasanni -The General Theory of Law 

of Obligations and Contract Under Islamic Jurisprudence),  my; fhgp (Al Khafif -Milkiyyah 

and Ahkam al Mu’amalah al Shari’iyyah) kw;Wk; my; ,ghjp (Al Ibadi -the Comparative 

analysis of Ownership in the civil and the Islamic laws) Nghd;w etPd mwpQu;fs; ,t;tif 

nrhj;Jfs; “my;khy;” vd;w me;j];J toq;fpAs;sJld; ,jw;F ,tu;fs; Kd;itf;Fk; 

thjk; Fwpj;j nrhj;J ,];yhkpa rl;lj;Jiwapd; nrhj;Jtiff;Fs; “Manfa’ah” 

tifiar; Nru;e;jJ vd;gjhFk;. (Niazi, 2016) NkYk; ,tu;fs; ,t;tif nrhj;Jfs; 

“k];y`h Ku;]yh (Public Interest)” mbg;gilapy; eilKiwg;gLj;jTk;> 

ghJfhf;fTk; KbAk; vd;gjpy; cld;gLfpd;wdu;. vdNt ,tu;fspd; nghJthd fUj;J 

Gyikr; nrhj;Jfs; Vida nrhj;Jf;fis Nghd;W fzf;fplg;gl KbAk; vd;gjhFk;. 
 

my;-fuhgp (Al-Qarafi) kw;Wk; ,g;D `];k; (Ibn Hazm) Nghd;w mwpQu;fs; ,t;tif 

nrhj;Jfis Vw;f kWf;fpd;wdu;. ,tu;fs; Kd;itf;Fk; fhuzk;> ,t;tif 

nrhj;Jf;fspd; xU gpupthd gjpg;Gupikia (Copyright) nrhj;Jf;fSila epiyapy; 

itj;J Nehf;f KbahJ> ,jw;F rl;lghJfhg;G toq;fTk; KbahJ. fhuzk; 

“gjpg;Gupik vd;gJ xU kdpjdpypUe;J Njhw;wk; ngwf;$ba “vz;zq;fs; (Ideas), 

jfty;fshFk; (Informations)” vz;zq;fSf;Fk; jfty;fSf;Fk; rl;l ghJfhg;G 

toq;FtJk; mtw;iw cupikahf mq;fPfupg;gJk; rhj;jpakw;wjhFk;. ,];yhk; 

toq;fpAs;s mwpT gw;wpa tiuaiwf;Fs; vz;zq;fSk;> jfty;fSk; cs;slq;fhJ. 
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NkYk; vz;zq;fs;> jfty;fs; Mfpa ,U nrhw;fSk; gue;j nghUspy; 

gad;gLj;jg;gLfpd;wd vdNt ,tw;wpw;F ghJfhg;G toq;FtJk; ,tw;iw Xu; 

cupikahf fzpg;gJk; rhj;jpakw;wjhFk;.” vdf; Fwpg;gpLfpd;whu;. (Dr. Khalid Abdullah> 

1986) ,Ug;gpDk; ,d;W “,g;jpfhu; (ibtikar -intellectual ideas)” vd;Dk; thu;j;ij etPd 

K];ypk; mwpQu;fSf;F kj;jpapy; jw;NghJ gad;ghl;by; cs;sJ. ,J “Gyikrhu; 

vz;zq;fis” Fwpf;fg; gad;gLtJld; ,it nrhj;jhfTk; Vw;Wf; 

nfhs;sg;gLfpd;wJ. (2006 ,الشلش) 
 

my;-fuhgp kw;Wk; ,g;D ̀ ];k; Nghd;Nwhupd; thjk; rupahf ,Ug;gpDk; cyf Gyikr; 

nrhj;Jupikfs; gw;wpa ru;tNjr rl;lj;jpw;F ,J nghUe;jhJ fhuzk; Gyikr; 

nrhj;Jf;fshf vtw;iw Vw;Wf;nfhs;s Ntz;Lk; vd;gJ njhlu;gpy; cyf Gyikr; 

nrhj;Jfs; mikg;gpd; ahg;gpy; mj;jpahak;- 2 gpupT (iii) gpd;tUkhW tiuaiw 

nra;fpwJ.   

“Gyikr; nrhj;Jfs;: ,yf;fpa> fiy kw;Wk; mwptpay; gilg;Gfs;; epfo;r;rpfs;> kw;Wk; 

xspgug;G> mwptpay; fz;Lgpbg;Gfs;> njhopy;Jiw tbtikg;G> tzpf Fwp> Nrit 

kjpg;ngz;fs; kw;Wk; tu;j;jf ngau;fs;> gjtpfs;; kw;Wk; ifj;njhopy;> tpQ;Qhd> 

,yf;fpa my;yJ fiyj;Jiwrhu;e;j Gyikr; nraw;ghLfspd; tpisthf Njhd;Wk; 

midj;J cupikfSf;Fkhd ghJfhg;ghFk;”. (Abdul Ghani Azmi, 1995) Gyikr; 

nrhj;Jfs; vit vd;gJ Nkw;Fwpj;j cWg;Giuapy; njspthf tiuaWf;fg;gl;Ls;sd 

vdNt my; fuhgp kw;Wk; ,g;D `];k; Nghd;w rl;l mwpQu;fspd; thjk; jw;NghJ 

eilKiwapy; cs;s Gyikr; nrhj;JfSf;Fg; nghUe;jhJ. 

etPd ,];yhkpa rl;l mwpQUk; ePjpgjpAkhd jhfp c];khdp (Taqi Usmani) mtu;fs; 

jdJ E}yhd “`_$Fy; K[u;ujh (Huqūq mujarradah)” tpy; Gyikr; nrhj;Jf;fis 

fpah]; mbg;gilapy; Vw;Wf;nfhz;L eilKiwg;gLj;j KbAk; vd;w ,khk; 

mG+`dpghtpd; fUj;Jf;F tYr;Nru;fpd;whu;.  
 

3. Gyikr; nrhj;J Fwpj;J ru;tNjr ,];yhkpa gpf;`; epWtdq;fspdhy; 
Kd;nkhopag;gl;l gj;thf;fs; 

 
3.1. ru;tNjr ,];yhkpa gpf;`; mflkp (International Islamic Fiqh Academy) 

ru;tNjr ,];yhkpa gpf;`; mflkp 1988 brk;gu; khjk; 10Mk; jpfjp njhlf;fk; 15 Mk; 

jpfjp tiu ,lk;ngw;w khehl;by; Gyikr; nrhj;Jfs; gw;wpa $l;L ,[;jp`hij 

ntspapl;lJ. (Manto, 2019) “tzpf epWtdq;fspd; ngau;fs; (Names of Companies)> 

tzpfFwpaPLfs; (Trade Mark)> gjpg;Gupik (Copyright)> fhg;Gupik (Patent) Nghd;wd 

cupikahsupd; nrhj;jhf Vw;Wf; nfhs;Sk; gj;thit ntspapl;lJld; epWtd 

ngau;fs;> tzpff; FwpaPLfs; Nghd;wd Fwpj;j njhif gzk; muRf;F toq;fs;> 

Gjpg;Gupik kw;Wk; fhg;Gupik Nghd;wtw;wpd; jhu;kPf cupik> nghUshjhu cupik 

mtw;wpd; cupikahsUf;Fupa nrhj;jhFk;. vdNt ,t;Tupikfis gad;gLj;j 
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tpUk;Ggtu; cupikahsupd; Kaw;rpf;fhf Fwpj;j njhif gzk; nrYj;JtJk; Vw;Wf; 

nfhs;sj;jf;fJ.” vd;w gj;thit ntspapl;lJ. (Manto, 2019) 

3.2.  Jgha; ,];yhkpa mYty;fs; kw;Wk; njhz;L jpizf;fsk; (Dubai 

Department of Islamic Affairs and Charitable Activities) 

Jgha; ,];yhkpa mYty;fs; kw;Wk; njhz;L jpizf;fsj;jpd; Kg;jp “myp m`;kl; 

kh\y; (Ali Ahamed Masheal)” mtu;fs; Gyikr; nrhj;Jfs; gw;wpa gj;thit 

ntspapl;Ls;shu; “Gyikr; nrhj;Jf;fs; jtwhf gad;gLj;Jtij ,];yhkpa \uPM 

jLj;Js;sJ. fhuzk; ,it nghJr; rl;lj;jpd; fPo; ghJfhf;fg;gl;Ls;sd. ,r;rl;l 

ghJfhg;G kdpj Kaw;rpf;fhd ghJfhg;ghFk;. cupikahsupd; mDkjpapd;wp 

gad;gLj;JtJ ,yf;fpa jpUl;lhFk;.” (Manto, 2019)  

3.3. vfpg;J m];`u; gy;fiyf;fofk; (Al Azhar University – Egypt) 

my;-m];`u; gy;fiyf;fof gj;thf;FOtpd; fUj;J “,];yhk; ,t;tif 

nrhj;Jf;fis cupikahsupd; tpUg;Gf;F Vw;g ntspapLk; cupikia toq;fpAs;sJ. 

,r;nrhj;Jfs; gpwuhy; gpujpgz;zg;gly;> gad;gLj;jg;gly; Nghd;w nraw;ghLfs; 

cupikahsupd; Kd; mDkjp ,d;wp ,lk;ngwf;$lhJ. NkYk; ,og;gPLfs; toq;fg;gl;l 

gpd;dNu ,j;jifa nraw;ghLfs; Nkw;nfhs;sg;gly; Ntz;Lk;. mj;Jld; fzpdp 

nkd;nghUl;fs; (Computer Software) kPjhd cupik gjpg;Gupik rl;lj;jpd; (Copyright 

Laws) fPo; ghJfhf;fg;gLfpd;wJ. ,jid ,];yhkpa \uPM mq;fPfupj;Js;sJ. vd;w 

gj;thit ntspapl;lJ. (Manto, 2019) 

 

4. Gyikr; nrhj;Jf;fs; gw;wpa kfh\pj; Nehf;F 
 

,];yhkpa rl;ltpaypd; Nehf;fk; (kfh\pJ]; \uPM) mbg;gilapy; Fwpj;j nrhj;J 

njhlu;ghf Nehf;Ffpd;wNghJ kfh\pJila Nehf;fq;fs; 5 fhzg;gLfpd;wd. mit 

1) jPid ghJfhj;jy; (Protection of faith or Religious)  

2) capiug; ghJfhj;jy; (Protection of Life) 

3) guk;giuiag; gJfhj;jy; (Protection of Lineage) 

4) mwpitg; ghJfhj;jy; (Protection of Intellect) 

5) nrhj;ijg; ghJfhj;jy; (Protection of Property) 

“kfh]pj;” mbg;gilapy; Fwpj;j nrhj;J ,uz;L tplaq;fSf;Fs; cs;slq;Fk; 

KjyhtJ> mwpitg;ghJfhj;jy;: Gyikr; nrhj;jpd; Njhw;Wtha; mwpthFk;. vdNt 

,q;F mwpitg;ghJfhj;jy; vd;gJ xUtu; jdJ mwpitf; nfhz;L cUthf;ff; $ba 

Mf;fq;fs; midj;ijAk; ghJfhg;gij cs;slf;Fk;. ,uz;lhtJ> nrhj;ijg; 

ghJfhj;jy;: Gyikr; nrhj;Jf;fs; midj;Jk; cUthf;fpa kdpjdpd; nrhj;J vd;gjpy; 

khw;Wf; fUj;J fpilahJ. vdNt Fwpj;j nrhj;ijg; ghJfhg;gJ xt;nthU jdpegupd; 
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cupikahFk;. vdNt kfh\pj; mbg;gilapy; Gyikr; nrhj;Jf;fisg; ghJfhg;gJk; 

mtw;iw eilKiwg;gLj;JtJk; mtrpakhFk;. (The Objectives of Islamic La w, 2012) 
 

 

 

fz;lwpjy;fs; (Findings) 

 

1) ,];yhj;jpw;F Kw;gl;l mwG r%fj;jpy; Gj;jhf;f NtiyfSf;fhd cupikfs; 

kuGtopahf (Customs) ghJfhf;fg;gl;L te;Js;sd. 

2) Gyikr; nrhj;Jf;fs; njhlu;ghf ,];yhj;jpd; mbg;gil %yhjhuq;fshd 

my;Fu;MdpNyh my;yJ egp (]y;) mtu;fspd; ]_d;dhtpNyh Neubahd 

Mjhuq;fs; vJTk; ,lk;ngwtpy;iy. 

3) Gyikr; nrhj;Jf;fspd; kPJ xU kdpjDf;Fs;s njhlu;G nghUspay; rhu; 

cupikahFk; NkYk; ,t;Tupikia ,];yhk; Vida cupikfs; Nghd;W 

ghJfhf;fpd;wJ. 

4) Gyikr; nrhj;Jf;fs; midj;Jk; “kd;gM ;̀ (manãfi')” tifiar; Nru;e;j 

nrhj;Jf;fshFk;. 

5) Al-Qarafi and Ibn Hazm Nghd;w mwpQu;fs; Gyikr; nrhj;Jf;fspy; cs;slq;Fk; 

gjpg;Gupikr; nrhj;Jf;fis (Copyright) nrhj;Jf;fSila juj;jjpy; itj;J 

Nehf;FtijAk;> ,jw;F rl;lg;ghJfhg;G toq;FtijAk; kWf;fpd;wdu;. 

6) etPd rl;l mwpQu;fs; Fwpj;j cupik “k];y`h Ku;]yh (Public Interest)” 

mbg;gilapy; eilKiwg;gLj;jTk;> ghJfhf;fTk; KbAk; vd;gij 

Vw;Ws;sdu;. 

7) ,khk; mG+`dPgh Fwpj;j nrhj;Jf;fis thlif xg;ge;jJld; njhlu;GgLj;jp 

fpah]; mbg;gilapy; Vw;Wf; nfhs;s KbAk; vd;w fUj;jpy; cs;shu;.  

8) etPd ,];yhkpa gj;thf; FOf;fs; Fwpj;j nrhj;Jf;fis Vw;Wf; nfhz;L 

gj;thf;fis toq;fpAs;sd. 

9) kfh\pj; mbg;gilapy; mwpitg; ghJfhj;jy;> nrhj;Jf;fisg; ghJfhj;jy; 

vd;w tiff;Fs; Gyikr; nrhj;Jf;fis ghJfhg;gJk; cs;slq;Ffpd;wJ.   
 

 

KbTiu (Conclusion) 

 

Gyikr; nrhj;Jf;fs; vd;gJ 18Mk; E}w;whz;bd; gpd; Njhw;wk; ngw;w fUj;jpayhf 

,Ug;gpDk; ,jd; eilKiw ,];yhk; Njhw;Wtjw;F Kd; mwG r%fj;jpd; 

eilKiwapy; ,Ue;J te;j xU tof;fhuhFk;. ,];yhj;jpd; Njhw;wj;Jld; 

,t;Tupikf;F Kiwahd mq;fPfhuk; ]`hghf;fspd; fhyj;jpy; toq;fg;gl;lJ. Fwpj;j 

nrhj;Jf;fis k];y`h Ku;]yh> fpah];> cuG kw;Wk; kfh]pj; mbg;gilapy; 

ghJfhg;gJ nghUj;jkhf miktJld; cyfpd; Kd;dzp gj;thf;FOf;fSk; 
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,r;nrhj;Jf;fis Vw;Wf; nfhz;L ghJfhj;J tUfpd;wik Fwpg;gplj;jf;fJ. ,jd; 

%yk; Vida ngsjPfr; nrhj;Jf;fSf;F toq;fg;gLk; rl;lg; ghJfhg;ig Nghd;W 

,t;tifr; nrhj;Jf;fSf;Fk; ghJfhg;G toq;Ftjd; %yk; ,d;W ,lk;ngWk; 

,yf;fpaj; jpUl;Lf;fs; Nghd;w cupik kPwy;fis jLg;gjw;F tha;g;ghf mikAk;.  
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